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OF THE CASE 
1. NATURE OF THE CASE 
This matter arises from a Workers' Compensation claim in which beneficiaries of a claimant 
who died for reasons unrelated to an industrial injury are seeking income benefits for permanent 
partial disability in excess of an impairment rating under Idaho Code § 72-431. Respondent had a 
valid claim for injuries during his lifetime, and was paid out an impairment rating in full. 
Respondent died prior to any type of determination being made as to what permanent disability 
benefits he may have been entitled to in excess of an impairment rating. The focus of this case is 
whether Idaho Code § 72-431 extends survivability to claims for permanent partial disability 
benefits in excess of an impairment rating. This is a case of first impression for the Court. 
2. COURSE OF PROCEEDINGS 
In lieu of hearing, the parties submitted the issue for resolution on a stipulation of facts and 
briefing. The matter came under advisement on March 31, 2015. Referee Brian Harper submitted 
proposed Findings of Fact, Conclusion of Law, and Recommendation. The Commissioners chose 
not to adopt the Referee's Recommendation, and on July 21, 2015 issued Findings of Fact, 
Conclusion of Law and Order and Dissenting Opinion. 
The majority, Chairman Maynard and Commissioner Baskin, held that permanent partial 
disability less than total survives the death of the injured worker; and the disability of the deceased 
worker is to be evaluated as of a time immediately preceding decedent's death from causes 
unrelated to the work accident. The dissenting opinion, filed by Commissioner Limbaugh disagreed 
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as as case , stand 
§ 72-431 only applies to impairment." 
Defendants/ Appellants filed a timely Motion for Determination of Appealability pursuant to 
I.AR. 12.4, to which Claimant/Respondent filed a Notice of no objection. On August 11, 2015 the 
Commission issued an Order Granting Expedited Appeal Under I.AR. 12.4. On August 21, 2015, 
Defendants/Appellants filed a timely Notice of Appeal requesting this Court determine whether the 
Industrial Commission erred in its determination of what compensation benefits survive the death of 
an injured worker. 
3. STATEMENT OF FACTS 
The parties stipulated to the facts, which are set forth in the Agency Record at pages six 
through eight and reproduced for the convenience of the Court here. Please note that for 
consistency with the agency record, Respondent is referred to as Claimant. 
On February 10, 2012 Claimant Keith Mayer (hereafter "Claimant") was an employee of 
TPC Holdings Inc. (hereafter Employer) in Lewiston, Idaho. At said time, TPC Holdings Inc. was 
insured for its obligations under the Idaho Workers' Compensation Act by Liberty Northwest 
Insurance Corp. (hereafter Surety). 
On or about February I 0, 2012 Claimant, Employer, and Surety were subject to provisions 
of Idaho's Workers' Compensation Law. Claimant suffered a compensable Workers' compensation 
injury when he strained his back while lifting a computer monitor. Earlier the same day, he grabbed 
a ladder to prevent it from falling through a window and felt a twisting in his back. Both events 
occurred in the course and scope of Claimant's employment with Employer on February 10, 2012. 
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Employer is the Lewiston Tribune where Claimant worked as a maintenance worker. Surety paid 
medical and time loss benefits to Claimant as a result of the injury to his back. 
On August 27, 2012 Dr. Dietrich performed a lumbar decompression and decompression of 
the central canal lateral recess at neural foramina at L3, L4, L5, and SI. On November 8, 2012 
Employer discharged Claimant. Dr. Dietrich deemed Claimant MMI as of September I, 2013. 
On October 28, 2013 Dr. Goler performed an IME at surety's request. Dr. Goler believed 
Claimant was medically stable and could return to full time work at least at the light or sedentary 
level with frequent positional changes and no lifting over 50 pounds. Dr. Goler gave Claimant a 9% 
WPL 
On December 18, 2013 Dr. McNulty performed an IME at Claimant's request. He 
diagnosed Claimant with: chronic low back pain status post multi-level lumbar decompression; 
residual left SI radiculopathy; and spinal instability at L5-Sl. Dr. McNulty recommended further 
diagnostic testing. Dr. McNulty assigned a 14% WPI all attributable to the industrial injury. Dr. 
McNulty opined that Claimant was only capable of performing sedentary work on a part-time basis 
with no repetitive lifting and stooping and frequent positional changes. Dr. McNulty did not believe 
Claimant could return to his time of injury job. Dr. Dietrich concurred by letter with Dr. McNulty's 
IME. 
On March 15, 2014 Claimant died of a heart attack, unrelated to the industrial injury. 
Claimant was born on He was 65 years old at the time of his death. Surety 
averaged the impairment awards given by Dr. McNulty and Dr. Goler. Surety continued paying PPI 
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after Claimant's death until the award of $19,086.37 was paid in full. This award is equal to 52.5 
weeks of benefits at $363.55 per week. (R., pp. 6-8). 
ISSUE PRESENTED ON APPEAL 
WHETHER THE INDUSTRIAL COMMISSION ERRED IN ITS DETERMINATION OF 
WHAT COMPENSATION BENEFITS SURVIVE THE DEATH OF AN INJURED WORKER. 
ST AND ARD OF REVIEW 
The Supreme Court reviews factual findings made by the Industrial Commission to 
determine if they are supported by substantial and competent evidence, but the Court freely reviews 
questions of law. Drake v. State Indus. Special Indem. Fund, 128 Idaho 880, 881, 920 P.2d 397 
(1996). The interpretation of "a legislative act, such as the workers' compensation statutes, presents 
a pure question oflaw." Daleiden v. Jefferson Cnty. Jt. Sch. Dist. No. 251, 139 Idaho 466,468, 80 
P.3d 1067, 1069 (2003). 
ARGUMENT 
I. THE IDAHO INDUSTRIAL COMMISSION ERRED AS A MATTER OF LAW IN 
DETERMINING THAT PERMANENT PARTIAL DISABILITY BENEFITS IN EXCESS 
OF IMPAIRMENT SURVIVE THE DEATH OF AN INJURED WORK.ER. 
part: 
This case is about the interpretation of Idaho Code § 72-431, which provides, in pertinent 
When an employee who has sustained disability compensable as scheduled or unscheduled 
permanent disability less than total, and who has filed a valid claim in his lifetime, dies from 
causes other than the injury or occupational disease before the expiration of the 
compensable period specified, the income benefits specified and unpaid at the employee's 
death, whether or not accrued or due at the time of his death, shall be paid under an award 
made before or after such death ... 
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§ L 
A'-"·"!J'-'"u"'u' is seeking permanent partial disability benefits in excess of an impairment 
rating which has been paid in full. Appellants contend that they have paid Respondent 
appropriately and no additional benefits are due under Idaho law. 
"Disability," is defined in Idaho as "a decrease in wage-earning capacity due to injury or 
occupational disease, as such capacity is effected by the medical factor of physical impairment, and 
by pertinent non-medical factors." McCabe v. JoAnn Stores, Inc., 145 Idaho 91, 96, 175 P.3d 780, 
785 (2007). Permanent disability results when an actual or presumed ability to engage in gainful 
activity is reduced or absent because of permanent impairment, and no fundamental or marked 
change in the future can reasonably be anticipated. Idaho Code§ 72-423. A rating of permanent 
disability is an appraisal of the injured worker's present and future ability to engage in gainful 
activity. Idaho Code § 72-425. 
Permanent partial disability can be subsumed by an impairment rating, or can be in excess 
of impainnent. A disability rating may exceed impairment when nonmedical factors are taken into 
consideration. Baldner v. Bennett's Inc., 103 Idaho 458,461,649 P.2d 1214, 1217 (1982). The 
burden of proof is on a claimant to prove disability in excess of impairment. McCabe, 145 Idaho at 
96. If a claimant does not present significant evidence of permanent partial disability in excess of 
impairment, an additional award may not be sustained. Id. 
Idaho Code § 72-431 uses the term "permanent disability less than total." The Commission 
interprets this phrase to include disability in excess of an impairment rating. However, the 
Commission disregards the fact that the term "disability" is used broadly throughout the Code in 
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sections where it clearly is not intended to encompass any disability in excess of impairment. For 
example, § 72-428 mirrors the language of § 72-431 in using the term "permanent disability less 
than total." However, that Code section deals exclusively with a table of scheduled losses and the 
use of the term disability clearly does not encompass anything apart from compensation for a 
functional loss. 
A broad and flexible use of the tenn "disability" is consistent with the legislative intent. The 
Section by Section Commentary to the Model Act, upon which Idaho's Workers' Compensation 
Law was based, notes: "The draft, in the interest of simplicity, speaks only of total disability and 
partial disability and abandons the more complicated terminology of temporary total, temporary 
partial, permanent total, and permanent partial." Council of State Governments, Program of 
Suggested State Legislation, Section by Section Commentary, p. 122 (I 965). 
Section 72-431 is a survivorship statute. It limits income benefits to those which have been 
"specified and unpaid" at death. This is consistent with Idaho's civil survivorship statute, which 
limits lost earnings to those actually suffered prior to a plaintiffs death. See Idaho Code§ 5-327(2). 
Appellants contend that by limiting income benefits to those "specified and unpaid," the statute 
applies only to liquidated damages and gives survivors a cause of action to enforce payment. 
Compensation for a functional loss is a statutorily created right under Idaho Workers' 
Compensation Law, and becomes liquidated without any adjudication. Compensation for 
permanent disability in excess of impairment, in contrast, must be proven by a claimant and 
adjudicated before it can become liquidated. 
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It is important to note that the common law of Idaho preceding the enactment of§ 72-431 
was uniformly consistent in limiting survivorship of Workers' Compensation benefits to those 
which had been liquidated in some fashion prior to a claimant's death. The legislative history and 
canons of statutory construction demonstrate that the Idaho Legislature intended Idaho Code § 72-
431 to be a codification of this consistent and recognized common law approach. What the 
Commission has done in this case is to set aside nearly a hundred years of the development of 
common law and the intent of the Legislature and created an entirely new benefit. 
The Commission's holding that permanent partial disability benefits could be determined at 
a hearing posthumously is contrary to the fundamental purposes of the law. Permanent disability is 
a measure of an injured worker's present and future ability to engage in gainful activity. Quite 
simply, a worker who is deceased has no capacity for present or future earnings. Moreover, the idea 
of conducting a hearing posthumously creates significant logistical and practical problems for 
practitioners and would undoubtedly lead to inconsistent results. 
Finally, and perhaps most troubling, the Commission's holding in this case creates a 
significant Equal Protection problem. The Commission's interpretation of the law endorses 
disparate treatment of the survivors of workers who are totally and permanently disabled. This 
distinction is created arbitrarily and finds no support in the purposes or spirit of the Workers' 
Compensation Law of this state. In its decision, the Commission concedes this point, stating, "We 
can think of no good reason that is consistent with the underlying principles of workers' 
compensation that would support this treatment." (R., V. I, p. 34). 
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reasons, are 
requesting this Honorable Court to reverse the Industrial Commission's majority decision. 
a. The Industrial Commission's determination cannot be reconciled with the common law 
The case law preceding the enactment of § 72-431 makes it clear that the Idaho State 
Legislature intended the statute to be a codification of existing law limiting survivability to 
compensation for a physical impairment. The language of § 72-431 mirrors the case law in 
existence prior to its enactment. The starting point to understanding the language of the statute is 
with the case law. As Lord Coke stated, "for the sure and true interpretation of all statutes in 
general," the first question is, "[w]hat was the common law before the making of the Act." 
Heydon's Case, 3 Co. Rep. 7a at 7b, 76 Eng.Rep. (Full Reprint) 637 at 638 (1584) (quoted with 
approval in Engelking v. Investment Bd. 93 Idaho 217,458 P.2d 213 (1969)) . 
At common law, the maxim 'actio persona/is moritur cum persona' was literally enforced. 
United States Copper Securities Co. v. Amalgamated Copper Co., 232 574, 577 (C.C.A. 2d Cir 
1916). Thus, at common law, if the victim of a tort died before he recovered a judgment, the 
victim's right of action also died. Moon v. Bullock, 65 Idaho 594, 151 P.2d 765 (1944). This led to 
the development of a general rule that, in the absence of a statute providing otherwise, causes of 
action ex contractu survive, while causes of action ex delicto do not. See generally, Kloepfer v. 
Forch, 32 Idaho 415, 184 P.477 (1919). 
The first Idaho case to consider what Workers' Compensation benefits survived the death of 
a claimant for causes unrelated to the industrial injury was Haugse v. Sommers Bros M.fg. Co., 43 
Idaho 450, 254 P. 212 (1927). In that case, the claimant lost an eye in an accident and entered into 
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an surety to $1 on a monthly at 450, 21 
was approved by Industrial Accident Board, and payments were made until the claimant died 
from unrelated causes. Id. Upon his death, the surety asked the Board for relief from making the 
remainder of the payments. Id. at 450, 213. The Board ordered the payments stopped, and the 
claimant's widow appealed to district court. Id. The district court reversed the Board and ordered 
the surety to tender payments to the widow. Id. The surety appealed to the Idaho Supreme Court. 
Id. 
Before the Idaho Supreme Court, the surety argued that the right to payment in the 
agreement did not survive the death of the claimant. Id. Central to the surety's argument was the 
prohibition on assignment of claims in the Workers' Compensation statute, because non-assignable 
claims generally do not survive. Id. The Court disagreed, and reasoned that because the agreement 
was approved by the Board, it was in the nature of a judgment for liquidated damages. 43 Idaho 
450, 254 P. 212, 213. The Court observed that the claimant's "right to receive payment for his 
injury depended wholly on statute," and that any agreement merely recognized this right. Id. 
In 1943, the Idaho Supreme Court considered two cases involving survivability of an award 
under the Workers' Compensation statute- Thacker v. Jerome Co-op. Creamery and Mahoney v. 
City of Payette. Thacker, 61 Idaho 726, 106 P.2d 927 (1943); Mahoney, 64 Idaho 443, 133 P.2d 
927 (1943). In Thacker, the claimant suffered an industrial injury which required a partial 
amputation of his leg. 61 Idaho 726, 106 P.2d 927 (1943). About an hour after his leg was 
amputated, the claimant died. Id. at 726, 864. The surety argued that it should be relieved from 
paying a scheduled disability award because no award had been made prior to the claimant's death. 
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Id. However, the surety conceded that the claim was valid and the entire scheduled disability would 
have been paid but for the claimant's death. Id. The Court disagreed with the surety's argument 
and held that because the payments would have been made had claimant lived, the claim survived 
despite the fact that the award had not been made prior to death. Id. Quoting a Wisconsin case, the 
Court said, "the award does not fix the right to, only determines, the amount of the compensation 
for the injury. The right to compensation is fixed by statute, the amount is merely an administrative 
detail." Id. at 726, 865 (quoting City of Milwaukee v. Roth, 185 Wis. 307, 201 N.W. 251, 252 
(1924).) The Court cited to the Haugse case and reasoned that the unpaid portions of the award 
could be made after the claimant's death because it was conceded that the entire sum would have 
been paid but for the death. Id. 
In Mahoney, the claimant suffered a compensable industrial accident two months prior to 
drowning. 64 Idaho 443, 133 P.2d 927 (1943). The Board awarded a scheduled disability of 125 
and 1/2 weeks posthumously. Id. at 443, 928. The Idaho Supreme Court found that, as scheduled 
relief, the award became liquidated damages in a final and definite amount. Id. The right to the 
award, though not determined, fixed at the time of the accident and before the claimant's death. Id. 
The Court, analogizing the facts to the Thacker case, noted ''the only ground upon which such an 
award survives is that it was liquidated damages inuring to the benefit of the employee, becoming 
part of his estate, and therefore not compensation for disability which might otherwise cease with 
his death." Id. at 443, 929 ( emphasis added). Because the award was in the form of liquidated 
damages inuring to the benefit of the claimant, it survived his death. Id. 
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In 1961, the Idaho Supreme Court was presented for the first time with the question of 
whether a non-scheduled injury survived the death of the claimant. In Peterson's Estate v. J.R. 
Simplot Co., Food Processing Division, the claimant suffered a compensable work injury to his arm 
before dying of cancer, unrelated to his employment. 83 Idaho 120, 358 P .2d 587 (1961 ). At the 
time of claimant's death, the residual permanent injury had not been determined. Id. at 122, 588. 
Simplot argued on appeal that no additional compensation was due because the claimant suffered a 
non-scheduled injury. Id. at 123,589. Examining the nature of the injury schedule, the Court found 
that unscheduled injuries were within the purview of a specific indemnity because there "was a 
method of computation of specific indemnity for all permanent injuries less than total." Id. at 124, 
589 ( emphasis in original). The Court thus reasoned that the claim survived because the claim was 
"for specific indemnity for permanent injury" and grounded upon "actual or comparable loss or 
physical impairment, and not upon loss of earning power or capacity to work." Id. at 125, 589. 
It is clear that the Peterson 's Estate case was addressing a claim for a pennanent physical 
impairment, not a claim for permanent disability in excess of impairment. Central to the Court's 
reasoning that the claim survives is the fact that the loss, though unscheduled, can be calculated. 
The Court takes pains to point out that the award survives precisely because it is based upon a 
physical impairment, not a loss of earning power. Id. 
In sum, the common law prior to the enactment ofldaho Code § 72-431 is clear. In order to 
survive the death of a claimant, a claim must be in the form of liquidated damages inuring to the 
benefit of the claimant. The award may be made after the death of a claimant, but only so long as 
the right to compensation is fixed by statute. An award for an unscheduled loss can be made after 
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as as is than a of earning power. the 
it the present case, "the cases stress that disability is a replacement for wages, and you 
do not earn wages after your death." (R., V. 1, p. 38). 
It is significant that the cases prior to the enactment of § 72-431 repeatedly reference 
"liquidated damages." Black's Law Dictionary defines liquidated damages as "an amount 
contractually stipulated as a reasonable estimation of actual damages to be recovered by one party if 
the other party breaches." Black's Law Dictionary (10th ed. 2014). Though the Court clearly did 
not mean liquidated damages in the contractual sense, the intention was obviously to address a type 
of damage that functioned as a readily quantifiable measure of loss. The Workers' Compensation 
Statute, with its scheduled and unscheduled losses, provide a readily quantifiable way in which to 
measure a loss for a physical impairment. 
In contrast, unliquidated damages are defined as "damages that cannot be determined by a 
fixed formula and must be established by a judge or jury." Black's Law Dictionary(] 0th ed. 2014). 
Permanent partial disability benefits in excess of an impairment rating, such as the type Respondent 
seeks, function as unliquidated damages. Permanent partial disability benefits in excess of an 
impairment rating are not calculated using a fixed formula. Rather, those benefits are determined 
based on a variety of non-medical factors under § 72-430 and vary widely from claimant-to-
claimant. This is because unlike compensation for a functional loss, compensation for an expected 
loss of earnings is an action personal to a claimant, or ex delicto. 
Permanent partial disability benefits in excess of an impairment rating function as 
unliquidated damages because they must be determined either through a fact finder in an 
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or agreed to a agreement. The method 
payment highlights how permanent impairment fimctions as a liquidated damage while permanent 
partial disability in excess of impairment does not. A permanent impairment rating is typically 
given upon the claimant reaching medical stability, and payment becomes due soon after. See e.g., 
Idaho Code § 72-806, Notice of change of status ("A workmen shall receive written notice within 
fifteen (15) days of any change of status or condition including, but not limited to, the denial, 
reduction, or cessation of medical and/or monetary compensation benefits ... "). Thus, the right to 
payment for a permanent impairment vests without any type of fact-finding determination. This is 
consistent with the purposes of the Workers' Compensation which "seeks to encourage payment of 
compensation without an award, and provides for procedures to dispose of cases informally." 
Council of State Governments, Program of Suggested State Legislation, p. 3 (1965). 
In contrast, permanent partial disability benefits in excess of an impairment rating are not 
calculated using a fixed formula and must be determined through fact-finding considering the non-
medical factors under§ 72-430. It is a fundamental principle of Workers' Compensation Law that 
the burden of proof is on the claimant to prove disability in excess of his or her impairment rating. 
If a claimant does not present significant evidence of pennanent partial disability in excess of an 
impairment, the award cannot be sustained. McCabe v. JoAnn Stores, Inc., 145 Idaho 91, 96, 175 
P .3d 780, 785 (2007). 
The rationale behind the survivability of claims under the common law is that, as a statutory 
right, the right to award vested at the time of making a valid claim. In this way, the award served as 
liquidated damages and a survivor could sue for the right to enforce payment. In contrast, disability 
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excess unspecified at the IS 
In the cases prior the enactment of § 72-431, the Court clearly demonstrated an intent to 
limit survivability of claims to liquidated damages in the form of compensation for a functional loss. 
In its decisions, the Court repeatedly emphasized that survivability is grounded in a functional loss, 
not a loss of earning power. 
The majority Commission opinion in the present case erred in assuming that § 72-431 was a 
departure from the common law. When interpreting a statute, changes in common law are not to be 
presumed unless intent to accomplish that purpose appears. Sprouse v. Magee, 46 Idaho 622, 269 P. 
993 (1928). There is no intent to change the common law apparent in § 72-431. To the contrary, as 
elaborated in the next section, the legislative intent demonstrates purpose to enact a law which was 
consistent with the common law in the state of Idaho at that time. This is demonstrated by the plain 
meaning of the words in the statute, as well as by using the well known canons of statutory 
interpretation. 
b. The Industrial Commission's interpretation of Idaho Code § 72-431 is contrary to 
the rules of statutory interpretation 
In construing a statute, the Supreme Court may consider the language used, the 
reasonableness of proposed interpretations, and the policy behind the statutes. Umphrey v. Sprinkel, 
106 Idaho 700,682 P.2d 1247 (1983). 
1. The Industrial Commission's determination is contrary to the plain 
meaning ofldaho Code § 72-431 
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statute literal words. 
Idaho State 124 Idaho 1, 5,855 462, 467 (1993). Those words must be given their 
plain, usual, and ordinary meaning; and the statute must be construed as a whole. State v. Hart, 135 
Idaho 827, 25 P .3d 850 (2001 ). If the statute is not ambiguous, the Court does not construe it, but 
simply follows the law as written. Verska v. Saint Alphonsus Reg'/ Med. Ctr., 151 Idaho 889, 893, 
265 P.3d 502, 506 (2011). The plain meaning of Idaho Code § 72-431 supports Appellants' 
position by reference to income benefits "specified and unpaid." 
"Words and phrases are construed according to the context and approved usage of language, 
but technical words and phrases, and such others as have acquired a peculiar and appropriate 
meaning in law ... are to be construed according to such peculiar and appropriate meaning." Idaho 
Code § 73-113. A statute written in plain and ordinary language in common every-day use, dealing 
with a subject that is neither technical nor scientific, should be construed as the ordinary reading 
public would read and understand it. Howard v. Grimes Pass Placer Mining Co., 21 Idaho 12, 120 
P. 170 ( 1911 ). When words have no technical meaning or when they have not been used or 
employed in a technical sense in the statute, they should be given their ordinary significance as 
popularly understood. State v. Morris, 28 Idaho 599, 155 P.296 (1916). 
Idaho Code § 72-431 applies to income benefits "specified and unpaid at the employee's 
death." Income benefits are defined under the Code as payments "to the injured employee disabled 
by an injury or occupational disease, or his dependents in case of death, excluding medical and 
related benefits." See § 72-102(15). Essentially, "income benefits" under Idaho Workers' 
Compensation Law refers to any type of benefit which is not a medical benefit. The statute is 
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captioned "inheritability of scheduled or unscheduled income benefits." This language mirrors the 
language of§ 72-428 "Scheduled income benefits for loss or losses of use of bodily members," and 
§ 72-429 "unscheduled permanent disability." Both of these sections deal exclusively with 
compensation for a permanent impairment, not a loss of wage earning capacity. 
Key is what is meant by the terms "specified and unpaid." "Specified and unpaid" are not 
given definitions under the Workers' Compensation Act, nor are the terms being used in any kind of 
technical or scientific sense. Therefore, the appropriate way to analyze these words is through their 
ordinary significance as popularly understood. The Oxford English Dictionary defines "specify" as 
a verb meaning "that which has been definitely or specifically mentioned, determined, fixed, or 
settled." Oxford English Dictionary (online ed.) The term "unpaid" augments the term "specified" 
to emphasize that the amount must be fixed or settled. 
A claim for a permanent impairment will be fixed or specified at the time of a claimant's 
death regardless of whether it has been adjudicated. The right to payment is conferred through 
statute, either as a scheduled loss under § 72-431, or as an unscheduled loss under § 72-429 which is 
readily quantifiable through an impairment rating. To quote the Court in Thacker, "[t]he right to 
compensation is fixed by statute, the amount is merely an administrative detail." Thacker at 726. 
In contrast, a claim for permanent disability in excess of impairment is unspecified. A claim 
for pennanent disability in excess of impairment cannot be readily quantifiable and must be proven 
using factors personal to the claimant. See § 72-430. This Court has instructed the Industrial 
Commission that the proper time to analyze a Claimant's permanent disability is generally at the 
time of the adjudicative hearing. See Brown v. Home Depot Co., Inc., 152 Idaho 605, 272 P .3d 577 
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(2012). Absent some type of actual fact-finding, a claim for permanent disability in excess of 
impairment is completely unspecified under the plain meaning of the word. 
Appellants can envision a narrow set of circumstances in which a claim for permanent 
disability could be "specified" at a claimant's death under the plain meaning of the word. The first 
instance would occur if the claimant's disability was included in the impairment rating. Section 72-
427 provides that the permanent impairment rating is not the exclusive method of determining 
permanent disability. However, in many cases, the injured worker's permanent disability does not 
exceed the impairment rating. This would be the case if a worker returned to his pre-injury job at 
the same wage with no permanent restrictions, for example. (For several recent examples of cases 
in which the Commission has found a claimant is not entitled to disability in excess of an 
impairment rating given, see Jackson v. Merwin's Hardware, IC 2004-514538; Fackrell v. Southem 
Idaho Regional Laboratory, IC 2004-500474; and Romero v. Done Technologies, Inc., IC 99-
004135.) In a case in which the disability was subsumed by a claimant's impairment rating, 
Appellants agree that permanent disability would be "specified" at the time of the claimant's death. 
Appellants can also anticipate a unique circumstance in which permanent disability in 
excess of impairment would be "specified" at the claimant's death. This would occur if a fact-
finding was made as to permanent disability through a hearing conducted while claimant was alive, 
but claimant died prior to the award being paid. Appellants agree that should this rare scenario 
present itself, an award would be "specified" at the time of a claimant's death under the plain 
meaning of the word. 
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case there is no evidence that 
excess impairment has been determined, fixed, or settled in any manner. the contrary, the 
record contains very little information regarding what type ofloss of earnings or access to the labor 
market Respondent may have sustained had he lived. See Davidson v. River/and Excavating, Inc., 
IC 2000-001963 at ,r 61 (noting disability generally has two components: loss of access to labor 
market and loss of earnings). Though Respondent's medical expert opined that he would be unable 
to return to his pre-injury job, no formal vocational evaluation was ever conducted. See R., V. 1, pp 
6-8. Any type of disability assessment at this point would be speculative, which is the exact 
opposite of the plain meaning of the words used in § 72-431. The plain meaning of the statute 
demonstrates that the legislature did not intend to extend survivability to the factual scenario set 
forth in this case. 
11. The Industrial Commission's determination is contrary to the 
fundamental rules of statutory interpretation 
A statute is ambiguous where the language is capable of more than one reasonable 
construction. City of Sandpoint v. Sandpoint Independent Highway Dist., 139 Idaho 65, 68, 2 P.3d 
905, 908 (2003). When the plain language of a statute is ambiguous, courts may "examine the 
textual evolution of the contested phrase and the legislative history that may explain or elucidate it." 
United States v. RLC., 503 U.S. 291,298, 112 S.Ct. 1329, 117 L.Ed.2d 559 (1992). 
The terms used in the present statute have various meanings under Idaho's Workers' 
Compensation Law. "Disability" means "a decrease in wage-earning capacity due to injury or 
occupational disease, as such capacity is affected by the medical factor of physical impairment, and 
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by pertinent non-medical factors." See Idaho Code § 72-102( 10). While a permanent impairment 
evaluation is not an exclusive means to determine disability under § 72-427, there are circumstances 
in which a worker's disability will not exceed his or her impairment rating. At various places in the 
Workers' Compensation statute, the term "disability" is used interchangeably with impairment. For 
example, § 72-429 uses the term "unscheduled permanent disabilities" though it addresses income 
benefits for a functional loss, i.e., impairment. Because § 72-431 has more than one construction 
based on the meaning of the term "disability," Appellants contend it is an ambiguous statute. 
Therefore, it is appropriate to analyze the statute using the recognized canons of statutory 
interpretation. 
First, the Commission's interpretation of§ 72-431 violates the rule against surplusage by 
ignoring the statutory requirement that benefits be "specified and unpaid." It is a cardinal rule of 
statutory interpretation that courts must give effect, if possible, to every clause and word of a statute. 
Williams v. Taylor, 529 U.S. 362, 364, 120 S.Ct. 1495, 1498 (2000). When interpreting a statute, 
the Court must follow a "natural reading ... , which would give effect to all of [the statute's] 
provisions." United Food and Commercial Workers Union Local 751 v. Brown Group, Inc., 517 
U.S. 544,549, 116 S.Ct. 1529, 134 L.Ed.2d 758 (1996) (emphasis added). The Supreme Court will 
not construe a statute in a way which makes mere surplusage of provisions included therein. Hartley 
v. Miller-Stephan, 107 Idaho 688,692 P.2d 332 (1984). 
In enacting § 72-431, the Legislature chose to limit survivability to "income benefits 
specified and unpaid." If the Legislature had intended to extend survivability to permanent partial 
disability in excess of impairment, there would have been no occasion to impose limiting language 
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in the text of the statute. In that instance, the statute would simply refer to "income benefits." The 
Commission extends § 72-431 to unspecified benefits, such as the type sought by Respondent in this 
case, and in so doing makes surplusage of substantive provisions in the statute. 
Second, the Commission's interpretation violates the rule of in pari materia. As a 
fundamental rule of statutory construction, statutes in pari materia (pertaining to the same subject) 
although in apparent conflict, are so far as reasonably possible construed to be in harmony with each 
other. Christensen v. West, 92 Idaho 87, 88, 437 P.2d 359, 360 (1968). This rule is operable in 
construction of Workers' Compensation Statutes and applies as well to statutes enacted at different 
times, and to amendments, as it applies to contemporaneously enacted statutes. Id. at 88-89, 360-
61. "It is the duty of the courts in construing statutes to harmonize and reconcile laws wherever 
possible and to adopt that construction of statutory provision which harmonizes and reconciles it 
with other statutory provisions." Sampson v. Layton, 86 Idaho 453,387 P.2d 883 (1963). 
Section 72-431 was part of the 1971 recodification ofldaho's Workers' Compensation law. 
Included in the recodification was § 72-428, the scheduled loss table, and its counterpart § 72-429, 
unscheduled permanent disabilities. The recodification also added to the Code the definition of 
"disability." See generally, Curtis v. Shoshone County Sherif.f's Office, 102 Idaho 300, 629 P.2d 
696 ( 1981 ). Notably, the definition of "disability" adopted during the 1971 recodification is broad 
and does not differentiate between permanent partial disability in excess of impairment, pennanent 
partial disability inclusive of impairment, and total permanent disability. Adopting a broad 
definition was a conscious decision on the part of the drafters. The Section by Section Commentary 
to the Model Act, notes: "The draft, in the interest of simplicity, speaks only of total disability and 
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disability temporary 
permanent total, and permanent partial. Council of State Governments, Program of 
Suggested State Legislation, Section by Section Commentary, p. 122 (1965). 
Both Idaho Code§ 72-428 and § 72-429 use the term "permanent disability less than total" 
to describe income benefits payable for a functional loss. Despite using the broader term, 
"disability," the statutes refer to an impainnent, either scheduled or rated. It is obvious on the face 
of both § 72-428 and § 72-429 that the term "disability" is not intended to encompass a disability in 
excess of impainnent. "Disability" as used in § 72-428 and § 72-429, clearly refers to 
compensation for a functional loss, not a loss of earning capacity. Similarly, § 72-431 refers to 
"scheduled or unscheduled income benefits." Thus, the text of§ 72-431 refers back to§ 72-428 and 
§ 72-429. Reading § 72-431 in pari materia with § 72-428 and § 72-429 demonstrates that the 
term "disability" does not mean a disability in excess of impairment. If the Legislature had intended 
the term "disability" in § 72-431 to mean a disability in excess of an impairment rating, it would not 
have used the term "disability" to refer to a scheduled and unscheduled functional loss in § 72-428 
and § 72-429. This is supported by the fact that the drafters of the Model Act deliberately chose 
broad language and used "disability" as an umbrella term. 
Finally, the Commission's interpretation is contrary to the legislative history and intent. 
Section § 72-431 was part of the 1971 recodification of the Workers' Compensation Act. The 
drafter's of Idaho's law used a Model Act prepared by the Council of State Governments. The 
importance of the Model Act in the drafting of Idaho's law was explored in a 2012 piece in The 
Advocate by experienced claimants' attorney John Greenfield, who wrote: 
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The '-'V''"'"'' State Governments had most of knotty problems that were 
ansmg ,,.,..,.1;".,rc> compensation throughout the country by the late l 960's. Council 
drafted a Model Act, painstakingly addressing these modem problems. Each section of the 
Model Act was accompanied by explanatory comments. Access to the pristine language of 
the Model Act helped the Idaho recodifiers immensely, mainly because every statute in a 
workers' compensation law interrelates with other statutes in the same act 
John F. Greenfield, Recodification of the Idaho Workers' Compensation Act (1969-71), 1HE 
ADVOCATE, November/December 2012, at 37. As the dissent notes in the present case, "[t]he 
influence of the Model Code can be seen in many sections of the law, particularly in Idaho Code 
§ 72-431." (R., V. 1., p. 39). 
The Model Act's companion to Idaho Code § 72-431 can be found under Part III entitled 
"Income Benefits." Section 16 of Part III is entitled, "Income Benefits for Disability." Subsection 
( c) of Section 16 contains "Scheduled Income Benefits," and provides a corresponding number of 
weeks of disability for a bodily loss. Section 16( c) is the companion to Idaho Code § 72-428, 
"Scheduled income benefits for loss or losses of use of bodily members." 
The Model Act's equivalent to § 72-431 is found in § 16(h). This section provides, in 
pertinent part: 
When an employee, who has sustained disability compensable under subsection (c), and 
who has filed a valid claim in his lifetime, dies from causes other than the injury before the 
expiration of the compensable period specified, the income benefits specified and unpaid at 
the individual's death, whether or not accrued or due at his death, shall be paid, under an 
award made before or after such death, for the period specified in this subsection and in the 
order named. 
Model Act § 16(h) ( emphasis added). The section then goes on to list inheritable dependents. 
The language of the Model Act § 16(h) is nearly identical to Idaho Code § 72-431. The 
Model Act clearly specifies that survivorship applies to compensation for a functional loss by 
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back to subsection As dissent points out in this case, "[i]t is inherently improbable 
the drafters of the 1971 recodification used the Model Act section regarding survival of 
impairment benefits, changing only a few words but intending it to result in an entirely different 
section which applied to disability instead of impairment." (R., V. 1, p. 40). The Model Act has a 
different numbering system than the Idaho Code. Therefore, there is no subsection (c) to reference. 
However, significantly, § 72-431 follows the sections on scheduled and unscheduled losses, 
consistent with the structure of the Model Act. 
The Model Act clearly demonstrates the legislative intent of the drafters of Idaho's law to 
limit survivorship to claims for compensation for a functional loss, rather than a loss of earning 
power. 
111. Idaho Code§ 72-431 is a codification of the common law 
The common law prior to the enactment of § 72-431 makes it clear that survivability is 
limited to a functional loss, not a loss of earning potential. Beginning with Haugse in 1927 and 
continuing through Peterson's Estate, the Court clearly and consistently attributed survivability to 
compensation for a functional loss. The language of Section 16(h) of the Model Act, which 
references the impairment schedule, is consistent with the common law on survivability prior to the 
enactment of§ 72-431. 
It is not to be presumed that legislature intended to abrogate or modify a rule of common 
law by enactment of statute upon the same subject; it is rather to be presumed that no change in 
common law was intended, unless such language employed clearly indicates such intention. Cox v. 
St. Anthony Bank & Trust Co., 41 Idaho 776,242 P. 785 (1925). Changes in common law are not to 
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that appears. Sprouse v. 1\fagee, 
993 (1928). There is no language in § 72-431, clear or otherwise, which supports reading the 
statute as anything other than a codification of the common law. To the contrary, the legislative 
history demonstrates the intent of the Legislature to codify the common law on survivability which 
existed at the time of enactment. 
All avenues of analysis converge. The common law prior to the enactment of§ 72-431, the 
plain meaning of the words "specified and unpaid," and the legislative history and intent, all clearly 
demonstrate that survivability does not extend to a claim for disability in excess of impairment. 
C. The Industrial Commission's interpretation violates the Equal Protection Clause of 
the Fourteenth Amendment 
The Commission's interpretation of§ 72-431 violates the Equal Protection Clause of the 
Fourteenth Amendment by arbitrarily endorsing the disparate treatment of two classes of 
beneficiaries. The Equal Protection Clause of the Fourteenth Amendment does not deny States the 
power to treat different classes of persons in different ways. Reed v. Reed, 404 U.S. 71, 75, 92 S.Ct. 
251, 253 (1971 ). The Equal Protection Clause does, however, deny States the power to legislate 
that different treatment be accorded to persons placed by a statute into different classes on the basis 
of criteria wholly unrelated to the purpose of the statute. Id. A classification must be reasonable, 
not arbitrary, and must rest upon some ground of difference having a fair and substantial 
relationship to the object of the legislation. Id. (quoting Royster Guano Co. v. Virginia, 453 U.S. 
412,415, 40 S.Ct. 560,561, (1920)). The classification employed by the Commission fails this test. 
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survivability of income to injured workers who have 
"sustained disability compensable as a scheduled or unscheduled pennanent disability less than 
total." (emphasis added). It is well settled under Idaho law that benefits for permanent and total 
disability do not survive the death on an injured worker. See e.g., Martin Estate v. Woods, 94 Idaho 
870, 875, 499 P.2d 569, 574 (1972) (holding that a claim for total permanent disability did not 
survive the death of a claimant). The Commission interprets the law to extend income benefits to 
beneficiaries of injured workers who suffered a permanent partial disability in excess of 
impairment, but not to beneficiaries of workers who suffered a permanent total disability. In the 
case of permanent total disability, the award is made to make good the loss of earning power or 
capacity to work on account of the injury. Martin Estate at 875. In contrast, survivability of a 
claim for a functional loss, as discussed at length infra, is based upon loss of function or physical 
impainnent. Peterson's Estate, 83 Idaho at 125, 358 P.2d at 590. 
A claim for permanent partial disability in excess of an impairment rating has an identical 
purpose as a claim for total permanent total disability- to make good on a loss of earning power. 
See e.g., Baldner v. Bennett's, 103 Idaho 458,461,649 P.2d 1214, 1217 (1982). If the Legislature 
had intended for income benefits that remedy a loss of earning power to survive a claimant's death, 
it would not have specifically excluded claimants who are totally and permanently disabled from the 
text of the survivorship statute. By interpreting § 72-431 to extend permanent partial disability 
benefits but not total permanent disability benefits, the Commission endorses disparate treatment of 
two classes of beneficiaries. 
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States legislating 
purposes wholly unrelated to the objectives of a statute. The purpose of enacting the workers' 
compensation laws in Idaho was to provide sure relief for injured workers and their dependents. 
Hogaboom v. Economy Mattress, 107 ldaho 13, 17,684 P.2d 990,994 (1984). Appellants are at a 
loss to see how the Commission's interpretation of the law promotes sure relief for injured workers 
and their dependents, its fundamental directive. The Commission's interpretation encourages 
uncertainty and creates inconsistent results by extending benefits to families of profoundly disabled 
workers but excluding families of totally disabled workers. Any policy arguments which one could 
make about the impact of loss of income on the survivors of a worker who sustained a disability in 
excess of impairment would apply equally to survivors of a worker who was totally and 
permanently disabled. 
The majority decision by the Commission does not even attempt to provide a rational basis 
for the Equal Protection problem its interpretation creates. Instead, it concedes that there is no valid 
basis to justify the disparate treatment. The majority in this case writes: 
It is not lost on us that this interpretation of Idaho Code §72-431 endorses the disparate 
treatment of the survivors of totally and permanently disabled workers and the survivors of 
those injured workers who are merely profoundly disabled at the time of death. We can 
think of no good reason that is consistent with the underlying principles of workers ' 
compensation that would support this treatment. 
(R., V. 1, p. 34) (emphasis added). The majority thus virtually concedes its decision is contrary to 
the axiomatic Equal Protection prohibition. 
When a legislative provision is capable of two constructions, one consistent and the other 
inconsistent with the provisions of the Constitution, it is a well recognized principle of construction 
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that the statute should be given the construction which will make it hannonious with the 
Constitution, and comport with the legitimate powers of the Legislature. Chesebrough v. City and 
County of San Francisco, 153 Cal. 559, 96 Pac. 288 (1908) (quoted with approval in State v. 
Morris, 28 Idaho 559 (1916)). 
Two statutory constructions are possible with respect to § 72-431. Appellants' 
interpretation of the law treats classes of beneficiaries consistently. An Equal Protection problem 
only arises under the Commission's interpretation of the law. Under the Commission's 
interpretation, two classes of beneficiaries are treated disparately without any rational basis 
connected to the purpose and objectives of Workers' Compensation Law. In fact, the majority itself 
concedes that there is "no good reason" for this disparate treatment. Under the well-settled 
principles of statutory construction, the Commission's interpretation should fail. 
d. The Industrial Commission erred as a matter oflaw, by relying on an unpublished 
administrative decision to support its determination 
Administrative decisions are not binding precedents for courts dealing with similar problems 
and are not entitled to the doctrine of stare decisis. See Dobson v. Commissioner, 20 US 489, 64 S. 
Ct. 239, reh den 321 US 231, 64 S. Ct. 495 (1943); Long Island R. Co. v. Delaware L. & WR. Co., 
143 F. Supp 363 (DC NY 1956). The Commission erred in relying on an unpublished 
administrative decision, which is not entitled to any weight before this Court. 
The Commission based its decision in the present case in large part on a 1988 Idaho 
Industrial Commission decision entitled Mary Martin v. Nampa Highway District. In Martin, the 
Commission determined that it could, "following the death of the claimant, conduct an evidentiary 
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an and therein the partial 
disability 
1988). 
were unpaid at the employee's death. 1988 nee 0367, at Section III (April, 
The Commission's reliance on Martin is problematic for several reasons. First, Martin was 
based on stipulated facts and there is no record in the decision upon which facts it was decided, 
apart from a brief discussion in Section II. See Martin, Sections I and II. The holding in Martin 
applies to "income benefits." Under the Code, "income benefits" are defined broadly as essentially 
any payments excluding medical payments. See § 72-102( 15). Martin is distinguishable from the 
present case because there was no agreement between the parties as to the extent of the claimant's 
permanent partial impairment. See id., Section II. In this case, the Appellant has paid out the 
balance of Respondent's impairment rating. (R., V. I, p. 8). If the Martin claimant sought income 
benefits inclusive of impairment, that case would be totally inapplicable to the present case. 
Second, Martin is an unpublished administrative decision, yet is accorded by the 
Commission a weight normally reserved for precedential authority. The Commission writes, 
"despite the fact that alternate interpretations of Idaho Code § 72-429 can certainly be entertained, 
we continue to adhere to the implicit and explicit direction of Martin v. Nampa H,vy. Dist." (R., V. 
1., p. 34) (internal citations omitted). Elsewhere in the decision, the Commission references, "our 
historic treatment of the issue in Martin." (R., V. 1, p. 10). Appellants are aware of no other 
Industrial Commission decisions which have been decided using what the Commission refers to as 
its "historic treatment of the issue." Nor does the Commission cite any other examples of cases 
apart from lvfartin to support that proposition. What is especially disturbing about the 
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Commission's decision to accord Martin with this type of precedential weight is that there are no 
facts set forth in the decision, so it is unknown whether the legal reasoning is even being applied to 
a similar set of facts in future cases. 
Since the Martin decision, this Court has issued two decisions which clearly instruct that 
disability should be determined based on the injured worker's circumstances at the time of hearing. 
In Davaz v. Priest River Glass Co., Inc., this Court instructed that, "[i]f the personal and economic 
circumstances of the employee at the time of hearing do not reflect a compensable need, then the 
spirit of workers' compensation law would not be served by awarding disability based on an 
antecedent, but no longer existing need." 125 Idaho 333, 337, 870 P.2d 1292, 1296 (1994). And, in 
Brown v. Home Depot, this Court held that when evaluating a claimant's permanent disability, the 
Industrial Commission should consider the claimant's labor market access as of the date of hearing, 
not the date the claimant reached maximum medical improvement. 152 Idaho 605, 272 P.3d 577 
(2012). Brown, not Martin, is the law ofldaho. 
e.. The Industrial Commission's position is contrary to the treatment of this issue in 
other jurisdictions 
In determining that an unliquidated claim for permanent partial disability in excess of 
impairment survives the death of an injured worker, the Industrial Commission is conferring a 
benefit that is totally at odds with the laws the rest of the country. 
Professor Larson is widely recognized as the foremost authority on Workers' Compensation 
Law. See e.g., Combs v. Kelly Logging, 115 Idaho 695,697, 769 P.2d 572,574 (1989) (referring to, 
"Professor Larson in his leading treatise on Workers' Compensation"). In his formidable treatise, 
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Professor Larson deals directly with the question currently before this Court, in Chapter 98 entitled 
"Death Benefits." In § 98.06 entitled, "Nonindustrial Death During Compensable Permanent 
Disability," Larson notes: 
Connecticut allows the remainder of a permanent partial disability to be paid to the 
workers' dependents when the workers' death is not related to a compensable injury. 
Colorado, Oregon, Washington, Wisconsin, and Florida provide death benefits when a 
worker receiving total permanent disability benefits dies of causes unrelated to the industrial 
mJury. 
Lex K. Larson, Larson's Workers' Compensation § 98.06 (Matthew Bender, Vol. VIII, 2015) 
(internal citations omitted). 
The Connecticut case cited by Professor Larson is Cappellino v. Town of Cheshire. 226 
Conn. 569, 628 A.2d 595 (1993). In that case, the claimant was awarded permanent partial 
disability benefits, but was receiving temporary total disability benefits when he died from causes 
unrelated to his compensable injury. Id. at 573-575, 597-599. The Connecticut Supreme Court held 
that the balance of the claimant's permanent partial disability award passed to his dependents, and 
that the fact he was receiving temporary total benefits when he died did not negate the earlier award. 
Id. at 578, 600. 
Cappellino can be easily differentiated from the present case because that award was made 
under the Connecticut statute for "Compensation for partial incapacity," C.G.S.A. § 31-308, which 
is the equivalent of the permanent impairment in Idaho Code§ 72-428 et. seq. Essentially what the 
claimant's heirs received in that case was the balance of an impairment rating award. Though the 
case uses the term "permanent partial disability," it is clear from the text and statute that the 
Connecticut court is addressing a very different set of facts than the one before this Court. In 
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contrast Cappellino case, Appellants out 
rating. (R., l, p. Larson cites no case for the proposition that disability excess of 
impairment would survive a claimant's non-industrial death under the Workers' Compensation Act. 
See Lex K. Larson, Larson's Workers' Compensation§ 98.06 (Matthew Bender, Vol. VIII, 2015). 
As Justice Oliver Wendell Holmes observed, "a word is not a crystal, transparent and 
unchanged, it is the skin of living thought and may vary greatly in color and content according to 
the circumstances and time in which it is used." Towne v. Eisner, 245 U.S. 418,425, 38 S.Ct. 158, 
159 (1918). The Industrial Commission stretched the language of§ 72-431 so far that it has 
completely disregarded the intent of the Legislature. An analysis of the legislative intent and 
common law make it clear that the statute was never intended to be applied as the Commission has 
done in this case. 
CONCLUSION 
Because the Industrial Commission erred as a matter of law in determining what benefits 
survive the death of an injured worker, Appellants respectfully request the Court reverse the 
decision in this case. 
Respectfully submitted this Z day of October. 
Law Offices of Kent W. Day 
By: ~ l~ 
Lea L. Kear 
Attorney for Defendants 
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